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LIABILITIES AND DUTIES OF GUARDIANS. 


One of the most interesting relations acknowledged and 
provided for by the laws of our country, next to the relations 
of husband and wife, and parent and child, is that of guardian 
and ward. So generally has it been supposed that this relation 
is intimately connected with religion and civil government, that 
it forms a prominent title in the codes and digests of all nations 
that have emerged from barbarism and in which there are es- 
tablished laws. By the common law there were four kinds of 
guardians, viz. guardian in chivalry, guardian by nature, guar- 
dian by nurture, and guardian in socage. The first of these 
guardianships was abolished by the statute of 12 Charles II. 
cap. 24.! 

The guardian dy nature is the father, and upon his death, 
the mother. It was for some time a matter of doubt whether 
the guardian by nature, was entitled to assume the possession 
of the personal estate of the infant; but at last it became set- 
tled, that he could not.2, In England, the heir apparent only 
can be the subject of guardianship by nature ;3 but as the law 
of partibility exists in the United States, and all the children, 
male and female, inherit equally, the guardianship would seem 
to extend to all the children.4 The discretion which the father 
has in general in the education aud government of his child, 





















4 The guardian in chivalry was the lord of whom the infant held his lands, 
and who, as soon as the father died, had the wardship and keeping of the 
heir; and he might hold the body and land of the ward, until the arrival of 
the latter at full age. Littleton, sect. 133. 

£ Vid. Miles v, Boyden, 3 Pick. Rep. 213, 

% Hargrave’s Notes to Coke Littleton, lib. 2. note 66, 
#2 Kent’s Com. 182. 
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has been a subject of much learned discussion in the English 
Court of Chancery, and particularly in the late case of Mr. 
Long Wellesley who was deprived of the custody of his chil- 
dren bya decree of Lord Eldon. The general rule is, that 
courts of equity will, for just cause, interpose and control the 
father’s authority. And so also, when courts of law are asked 
to lend their aid and put the infant into the custody of the fa- 
ther, and to withdraw him from other persons, they will look 
into all the circumstances, and ascertain whether it be for the 
real interests of the infant; and if the infant be of sufficient 
discretion, they will consult his or her personal wishes.!’ Guar- 
dianship dy nurture, occurs only when the fnfant is without 
any other guardian, and it belongs exclusively to the parents, 
first to the father and then to the mother. It extends only to 
the ferson, and determines when the infant arrives at the age of 
fourteen. This guardianship, it is obvious, is merged in the 
higher title of guardian by nature. 

‘The guardian in socage has the care of the infant’s lands, as 
well as his person, and is the individual next in blood to whom 
the inheritance cannot descend. This kind of guardianship 
ceases when the child arrives at the age of fourteen years; but 
if the infant on arriving at that age, does not elect another 
guardian, the guardian in socage continues. The guardian in 
socage has nearly gone into disuse; and it can hardly be said 
to exist in this country, inasmuch as the guardian must be 
some blood relative who cannot possibly inherit, a case which, 
under our laws, can but seldom happen.? 

Besides the guardianships by the common law which we 
have enumerated, there are guardians appointed by the autho- 
rity given by statute, and these are what are called testamentary 
guardians. By the statute of 4 and 5 Phil. and Mary, it was 
enacted, that such person as the father shall have appointed by 
his last will and testament, should have the custody of female 
children. And by the statute of 12 Charles II. cap. 24, it was 
more fully enacted,—that it shall be lawful for the father of a 
child unmarried, and under one and twenty years of age, by 


1 Per Story J., in United States v. Greer, 3 Mason’s Rep. 485. And see 
also the case of M. E. Waldron, 13 Johns. Rep, 419; and the case of Com- 
monwealth v. Nutt, in Pennsylyania, 1 Brown’s Rep. 143, 

# Vid, 2 Kent’s Com. 184, 





1831. ] Liabilities and Duties of Guardians. 149 


deed in his lifetime, or by his last will, to dispose of the cus- 
tody and tuition of such child till full age, or for a lesser time ; 
and that such ‘disposition should be good and effectual against 
all persons claiming the custody of such child or children, as 
guardian in socage, or otherwise. And the persons so appoint- 
ed guardians may take into their custody, to the use of such 
child orchildren, all their lands and personal estate and manage 
the same.!’ The better opinion is, that such a testamentary 
guardian will continue till the age of twenty-one, though the 
infant be a female and marry in the mean time, if the will be 
explicit as to the duration of the trust. Upon the marriage of 
a male ward, the guardianship continues as to his estate, but 
not, it has been supposed, to his person.? 

The guardians by nature and by socage have been supersed- 
ed in practice, by the guardians appointed by Courts of Chan- 
cery; by the Surrogate Courts, as in New York; and by the 
Courts of Probate, as they have been established in New En- 
gland. And as testamentary guardians are not now common, 
nearly all guardians are appointed by the tribunals just men- 
tioned, or by tribunals of a different name, but having jurisdic- 
tion of testamentary matters. Indeed every court has an inci- 
dental power of appointing a special guardian ad litem, 

The office of guardian is one of the greatest importance ; 
one which comprehends very many duties ; and one which de- 
mands the strictest fidelity. The functions of the guardian 
extend to every thing that may be necessary for the proper dis- 
charge of his trust; and the obligation imposed on him by 
law, is to give a full and true account of the use he has made 
of the power given him. By the civil law, all the estate of the 
guardian was considered mortgaged, from the time of his no- 
mination, for whatever balance should appear in the ward’s 
favour, after a statement of the guardianship account. And 
according to the usage in France, the guardian is so strictly 
dealt with, that he is compelled to account, even though the 
minor after full age, had transacted business with the guar- 
dian, and gave an acquittance intended to discharge the latter 


without accounting. 


4 Vid. Domat’s Civil Law, 250. 2 Reeve’s Domestic Relations, 328. 
® 1 Domat’s Civil Law, 263, 264, 
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The doctrines in relation to the trust of a guardian, which, 
in the opinion of Judge Kent, pervade the jurisprudence of 
the United States, are thus stated by him in the second volume 
of his Commentaries, pp. 187-8:—“ The guardian’s trust is 
one of obligation and duty, and not of speculation and profit. 
He cannot reap any benefit from the use of the ward’s money. 
He cannot act for his own benefit in any contract, or purchase, 
or sale, as to the subject of the trust. If he settles a debt 
upon beneficial terms, or purchases it at a discount, the advan- 
tage is to accrue entirely to the infant’s benefit. He is liable 
to an action of account at common law by the infant, after he 
comes of age; and the infant, while under age, may, by his 
next friend, call the guardian to account by a bill in chancery, 
If the guardian has been guilty of negligence in the keeping 
or disposition of the infant’s money, whereby the estate has 
incurred loss, the guardian will be obliged to sustain that loss. 
The guardian must not convert the personal estate of the in- 
fant into real, or buy land with the infant’s money, without the 
direction of the Court of Chancery. If he does, the infant, 
when he arrives at full age, will be entitled to his election, to 
take the land, or the money, with interest; and if he elects 
the latter, Chancery will take care, that justice be done, by 
considering the ward as trustee for the guardian of the lands 
standing in his name, and will direct the ward to convey. And 
if the guardian puts the ward’s money in trade, the ward will 
be equally entitled to elect to take the profits of the trade, or 
the principal, with compound interest, to meet those profits 
when the guardian will not disclose them. So, if he neglects 
to put the ward’s money at interest, but negligently, and for 
an unreasonable time, suffers it to be idle, or mingles it with 
his own, the court will charge him with simple interest, and, 
in case of gross delinquency, with compound interest.’"! 

We have presented the foregoing general view of the law in 
relation to guardian and ward, as an introduction to the follow- 
ing case, in which the liabilities and duties of guardians were 


4 Green v. Winter, 1 Johns. Chan. Rep. 26; Dunscomb v, Dunscomb, 
Ibid. 508; Schieffelin v. Stewart, Ibid. 620; Holdridge v. Gillespie, 2 Johns. 
Chan. Rep. 30; Davoue vy. Fanning, Ibid. 252; Smith v. Smith, 4 Johns. 
Chan. Rep. 281; Evertson v. Tappen, 5 Johns. Chan, Rep. 597; Clarkson 
v. De Peyster, 1 Hopkin’s Chan. Rep. 424; Rogers y. Rogers, Ibid. 515, 
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somewhat elaborately considered. The case was lately decided 
by the Supreme Court of Pennsylvania, and is reported in No. 
2 of Vol. I. of the Pennsylvania Reports, p. 207. | 


BensaMiIn KoniGMAcHER, guardian of Jacop KimMEL, appellant, 
vy. Jacosp KimmEL, afpellee. 


Tuis was an appeal from the decree of the Circuit Court, con- 
firming the decree of the Orphans’ Court, of Lancaster county, 
in the matter of the guardianship account of Benjamin Konig- 
macher, the appellant, as guardian of Jacob Kimmel, the appellee, 
charging the guardian with the amount of a bond given by John 
Weidman, to the guardian, on account of money due the ward, 
and which was lost by the insolvency of Weidman. 

Upon breaking the case in this court, Porter, for the appellee, 
moved to quash the appeal, on the ground, that it had not been 
filed here in time. It appeared that the record of the appeal 
had been taken to the prothonotary in due time; but that he re- 
fused to receive it, because no certiorari had been issued in the 
case, and his fee of one dollar and fifty cents was not paid. The 
court overruled the motion. A certiorari is not necessary, nor 
can the prothonotary demand his fee before entering the appeal. 

The exception in the court, was, the charge to the guardian 
of the money lost by the insolvency of Weidman, and at all 
events, to the interest on it. The decree in the Circuit Court, 
was made without prejudice, and with a view to a decision by 
the Supreme Court. 

It appeared from the evidence, that Jacob Konigmacher and 
John Weidman, were administrators of Jacob Kimmel’s estate, 
and settled their administration account in the fall of 1815. John 
Weidman, was the son-in-law of the intestate, and on the set- 
tlement of the account, had in his hands, four hundred and 
seventy-six pounds four shillings and six pence. Benjamin Ko- 
nigmacher, was appointed guardian of Jacob Kimmel, a minor 
son of the intestate, on the 25th of September, 1815, and on the 
ist of April, 1816, received from Weidman, two hundred dol- 
lars in cash, and took his bond for the residue of his ward’s 
share. The interest was paid on this bond, at the end of the 
first year, but no interest was paid after that time. 

In the autumn of 1820, Weidman made a general assignment 
of his property for the benefit of his creditors, and the assignees 
had paid about fifty-five per cent of his debts. 

The Orphans’ Court charged the guardian with the whole 
amount of the bond, and interest thereon, up to the settlement 
of his account. 

The appellant examined twelve witnesses, ten of whom were 
creditors of John Weidman, and all but two of whom had lost 
by him. The other two had been clevks in his store. 

The proof of all, was, that Weidman had a farm, and kepta 
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store ; was considered perfectly honest, was managing well, so- 
ber, industrious, and all supposed to be growing rich. No one 
of these had asked security from him at the time of lending 
their money, nor had sued him. One, who was executor of 
ayother estate, had, shortly before his assignment, got a bond 
on another person from Weidman, in lieu of hisown. Another 
had purchased a plantation from Weidman, and then became 
a debtor instead of creditor. Two of them had lent him money 
in 1819, and one in the spring of 1820. The men who had been 
clerks in the store, proved his character, and credit, up almost 
to the last. The mother of him who was clerk when he as- 
signed, had loaned J. Weidman, two hundred pounds, and he 
did not think it necessary to warn her, that it was in danger; 
nor did she ever sue or ask security. His failure was accounted 
for in this way; when property was rising and very high in this 
county, he purchased a tract of land, at sixty-one pounds six 
shillings and six pence, per acre. Property fell, and he offered 
it for sale—at length for sale at public vendue. On the 20th 
October, 1820, it was bid to ninety dollars per acre : Weidman 
thought it too low, and endezvoured to get a higher price, but 
finding he could not, he, on the 12th of ‘November, closed with 
the bidder, and conveyed it. On examining his affairs, he found 
the loss on this single purchase, of about seventy-eight dollars 
per acre, had rendered him insolvent, and on the !7th of No- 
vember, he made an assignment, as before stated. On that as- 
signment was an exact list of all his creditors, and the amount 
due to each. The number was about thirty, and the amount 
exceeded fifteen thousand dollars. Many of these were bond 
creditors for money lent; not one of whom had asked for se- 
curity at the time of the loan, nor had got it since, nor had sued 
him. The appellee examined the mother of the ward, two 
of his brothers-in-law, and took the depositions of four witness- 
es who had given them before, at the request of the appellant. 
‘The mother of the ward swore she had lent Weidman money, but 
never asked security—that after the sale of Weidman’s land at 
vendue, she told Konigmacher to secure himself—that she wish- 
ed her son’s money left in Weidman’s hands—that her grandfa- 
ther never liked Weidman, but every body else spoke well of him; 
that she never believed he would fail. One brother-in-law proved, 
that he himself had loaned money to Weidman, and got secured 
about three weeks before he assigned; that he saw Konigmacher 
and advised him to get security—but he met Brubecker, another 
brother-in-law, who told him Weidman was in no danger, and 
Konigmacher said he would risk it. This was about the time 
of the vendue. He told Konigmacher, he thought he could get 
from Weidman, bonds on Barnhart; he did not know who got 
those bonds; but Barnhart turned out to be insolvent. The 
other brother-in law, who cross-examined all the witnesses on 
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the part of the appellee, proved that he knew Weidman was in 
debt, the amount of his debts, and to whom due, in 18!9; but 
he expressly said he never told this to any person, although he 
might have said he was much indebted—that he did not tell 
Konigmacher. Keller, as representative of Houk’s estate had 
got security, about the time of the sale; but he said it is dis- 
puted whether he will recover, it is still in law. He and Hocker, 
who lent Weidman two hundred pounds in 1819, said the credit 
of Weidman was not so good in 1820 as it had been. Hocker 
neither applied for security, nor sued; and on cross examina- 
tion they both fixed the time in 1820, when Weidman’s credit 
failed, to be about the time of the vendue, at which he sold his 
land at such a loss. 

The opinion of the Court was delivered by 

Husron, J., (who stated the facts of the case.) It is a mat- 
ter constantly occurring in every county, that executors or 
guardians are charged with losses, and to settle, if possible, some 
rule is desirable. Perhaps this case was so peculiar in some of 
the circumstances as to call for a decision, in part founded on 
those circumstances. The old cases at law as to the liability of 
executors, guardians, &c. are of such a nature as to excite as- 
tonishment. ‘They would seem, by consent, to have been set 
up, like a cock at shrovetide, to be thrown at by all who delight 
in such sport. If an executor could not agree with a debtor of 
the estate, and to save expense, referred the dispute to arbitra- 
tors, who made a deduction from his demand, the executor was 
charged, and must make up this deduction out of his own pocket; 
and it did not avail him to prove that the deduction was pro- 
perly made. This is cited as law by Toller, although it has 
not been the law for several centuries. If first changed to 
this, that a submission of a matter to arbitration, was an ad- 
mission of assets; now that is not so, and it is at length 
considered, truly, as a mode of ascertaining matters on which 
the parties cannot agree. Courts of equity early interfered in 
the case of executors, &c. and as they were then obliged, in 
every case of a recovery on a bond, to interfere to save the de- 
fendant from paying the whole penalty, so they interfered to 
save executors and administrators, from paying what in jus- 
tice and conscience they ought not to pay. 

This case has been fully and ably argued, and this court is not 
unanimous. I proceed to state the ground on which the ma- 
jority have come to aconclusion. I have said the old cases 
are unreasonable, and are notlaw now. There was atime when 
the affairs of executors were principally settled either in eccle- 
siastical courts, or in courts of law; but as the jurisdiction 
of chancery iacreased, it included, along with other trusts, the 
accounts, settlements and responsibilities of executors, admin- 
istrators and guardians, which are now almost exclusively de- 


. 
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termined in that court. I shall not go into all the authorities, 
nor trace this jurisdiction from its origin; but content myself 
with a few cases. In 3 Atkyns, 480, Knight v. Karl of Ply- 
mouth, a receiver appointed in chancery for the rent of a minor, 
received seven hundred pounds, at Worcester. There being 
some expense and risk in remitting to London, in specie, he 
gave it to Winsmore, a trader in good credit, and took his bills 
on London. The bills were protested, and Winsmore became 
a bankrupt within a week: it was proved, however, that at the 
time the bills were taken, his credit was as good as any man’s 
in Worcester. The receiver was not charged with the money, 
although it was urged, that not being a trustee appointed by the 
party, but by the law, he must answer with the utmost strict- 
ness: that he received compensation too for his services, and 
therefore was held to greater strictness. In 1 Peer. William, 
141, where an executor, without being authorized by a decree, 
puts out money on real security, he is not liable though the 
money is lost, if given on security reputed good, and no fraud. 

Ambler, 218, Ex parte Bedshier. The assignee of a bank- 
rupt, who also receives a compensation, employed a broker to 
sell tobacco, who received the price, and about ten days after 
died insolvent. The commissioners of bankruptcy charged the 
assignee with the loss; but on application to chancery, the 
chancellor said, if the assignee was charged in this case, no 
sane man would ever become an assignee. He entered at large 
into the law, referred to several cases, and came to the conclu- 
sion, that it is not necessary, in every case, to take security : 
if the trustees act for the trust as prudent persons act for them- 
selves, and in the usual way of business, they are not liable. 
In 2 Vernon, 240, Jones and Lewis, we find a still stronger case, 
end to the same effect—after decree to account and to pay over, 
an administratrix instead of going to the plaintiff and paying, 
left the money with her solicitor, to pay when called for; he 
was robbed, and she was excused. It is again put on the ground 
of her acting as prudent people act in their own cases; to keep 
the trust fund as they keep their own. 

I could trace the same doctrine through every case from that 
time. Ina neighbouring state, a chancellor of great eminence 
for learning, industry and ability, has fully adopted the same 
doctrine; and it is settled in New York, that executors, admi- 
nistrators or guardians, are not liable beyond what they actually 
receive ; unless in case of gross negligence. Where they act as 
others do with their own goods, with good faith, and not gross 
negligence, they are not liable; indeed the first case is stronger 
than that. See 2 Johnson’s Ch. 27, et seq. 4 Johnson’s Ch. 
619. 

This subject has been considered in this court: I shall not 
review all the cases. In 11 Serg. & Rawle, 67-8, Pimm y. 


* 
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Downing and Stalker, we have a case much stronger than this. 
The money was not forced from the administrators (the mother 
and uncle of the ward,) for three years, and was lost; for this 
the guardian was not held liable: part was in the hands of the 
joint guardian, and by Stalker given to his co-guardian, who 
was going into trade; for this he was held liable. ‘The princi- 
ple settled in that case, is, that for gross negligence, trustees 
are liable, and for their own acts in not carefully securing mo- 
ney, which was in their hands, and put out by them; but for 
not sueing at once, a mother, who was an administratrix, and 
in good credit, or not sueing her when they first heard of her 
insolvency, if no probability of recovering at that time, they 
were not answerable. 

In 12 Serg. & Rawle, 317 Johns. Appeal. The matter was 
again fully considered ; in that case, the grounds for charging 
the guardian, were stronger than in this. In 1815, he settled 
with the executors, and for a balance to his ward, of one thou- 
sand six hundred and seventy-two dollars, he neither took, nor 
asked security, but interest was paid him. In 1819, the exe- 
cutor settled his account, and a balance of nine thousand dol- 
lars and upwards, was in his hands; the guardian took no step 
to recover his ward’s share, for seven months. In 1820, he 
applied to the Orphans’ Court, to have security or that the ex- 
ecutor should be dismissed, and he was dismissed. It is true 
that the money was not payable to the ward until she was twen- 
ty-one, but the executor was not cited to give security, until he 
was totally insolvent; yet there was no suit nor judgment against 
him, until after he was dismissed by the Orphans’ Court, nor 
no evidence that he was of doubtful credit; nor of any notice 
to guardian, except by deposition of the widow, who had trust- 
ed him, and who herself had no security. 

It is there said, to be the harshest demand that can be made 
in equity, to make a trustee answerable for what never was in 
his hands, or to make up a deficiency not owing to his wilful 
default. More ought not to be expected from guardians, than 
common prudential care; they should not be made liable, un- 
less under unfavourable circumstances; their acts expose them 
to the animadversion of the law, for supine negligence, show- 
ing carelessness of duty and of the ward’s interest, or when 
the loss is occasioned by their own act, in giving credit with- 
out taking security, when they sell goods or put out money in 
their own hands. 

Where executors or administrators, take possession of the 
goods of the deceased, and sell them, (usually in this country 
at auction,) it is usual to require from the purchaser, of such 
as are sold on credit, surety in the note; if this is not taken, 
the executor is generally charged with the amount, for he had 
the goods in his own possession: but he is not obliged to take 
a freeholder for bail. If the bail is a man generally reputed 
VOL. Ill.——NO. V, 20 
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good for so much, it is sufficient. So if a guardian has on 
hand money of his ward, and puts it out, he will generally be 
liable, unless he take a.surety in the note. I do not say, he 
would in all cases: ex. gratia, if he took a mortgage on land, 
and an old title, unknown at the time, should sweep away the 
property. In short, whenever the executor or guardian ace 
tually has the fund, and disposes of it to another, he must do 
it with proper and strict caution, as a prudent man would, and 
is seldom safe unless he does take security. But where the 
fund never actually comes into the hands of a guardian, all the 
cases make a difference; he is not bound instantly to sue in all 
directions: the mother, brothers, or brothers-in-law of the 
ward, are not to be harassed to extremity, if to all appearance, 
and in the general opinion, the money is safe in their hands. 
If adults of the family have funds in the same situation, or if 
other prudent men have, and consider all safe, the law does 
not require every possible precaution and exertion from a guar- 
dian. 

An unusual rise and depression of property, occurred over 
most parts of this State, from 1814 to 1820, many of those who 
were considered, and who were of eminent skill in business, of 
great industry, and as honest as any of their neighbours, were 
ruined. It was a time in which ruin overwhelmed many of all 
classes, and accident had more to do in the eventual wealth or 
poverty of every man, than knowledge or exertion. The infat- 
uation, as it is now called, pervaded all ranks. A few from 
extreme caution, a few from extreme indolence, and perhaps 
some few from a great superiority of mind, or experience, kept 
aloof. It is not right, however, to make them a standard, by 
which trustees are to be held liable or not; pre-eminent know- 
ledge or uncommon foresight, are not required. Ordinary men 
are to be compared with, and judged by the standard of ordi- 
nary men. Common skill, common prudence, and common 
caution, are all that courts have required or ought to require. 

There is no proof that Weidman was a general speculator; 
he bought a place called the Dry Tavern: no one has said he 
bought too high or lost by it. If he had become extravagant 
or intemperate, or lost his character for honesty, or if an opin- 
ion that he was failing had generally existed, the guardian 
ought to have sued or got security. The proof fairly viewed 
is, that until the sale of his Garber place had shown a loss of 
above twelve thousand dollars, he was considered safe; and 
even then the widow did not sue, nor ask security, nor did any 
but two out of about twenty creditors, all of whom we must 
take to be careful prudent men. Your money lenders are not 
dull sighted, nor negligent of their interest; and no court, I 
think, has said that a guardian is liable unless he have more 
caution, more knowledge, or more foresight, than his neigh- 
bours. 
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No two cases of this kind can be exactly alike in all their 
circumstances, and therefore, courts can only give general 
rules. Whether a case comes within a general rule, is a matter 
about which judges have differed, and will differ. In this case, 
a majority of the court are of opinion, that, as he never had 
possession of the money, and found it in hands which the fa- 
mily and neighbours thought safe, it was not gross or culpable 
negligence, to leave it there. As to not getting the interest, 
it was probably, perhaps certainly, because the ward did not 
need it. The fact, that Weidman was deeply indebted, though 
believed solvent, is answered by the case from Atkyns, in which 
he whose drafts the receiver took, was believed good, though 
he became bankrupt in a week. 

As to not sueing after sale of the land, it is answered by 
Pimm vy. Downing, where the guardian was excused for not sue- 
ing the administrators as soon as he heard they were indebted, 
because there was no evidence, he would then have got any 
thing. In this case, we see no evidence, that a suit would have 
obtained any more than is now got. 

The decree of the Circuit Court, is reversed as to all which 
respects the amount lost by the insolyency of Weidinan. The 
rest of the decree is affirmed. 

Top, J., dissented. Decree reversed. 








OF RIGHTS TO A WATER-PRIVILEGE ACQUIRABLE 
BY PAROL LICENSE AND BY PRIOR OCCUPATION. 

















A right to use and enjoy a water-privilege may be given by 
a mere verbal license; and the party to whom such license is 
granted, may, under the statute of frauds, maintain trespass 
against any person entering the close, even with the assent of 
the owner. This is shown in a case where one who had con- 
tracted with the owner of a close for the purchase of a growing 
crop of grass there, for the purpose of being mown and made 
into hay by the vendee; it being held in this case, that the ven- 
dee had such an exclusive possession of the close, (though for 
a limited purpose) that he could maintain trespass against the 
person who entered and took the grass with the consent of the 
owner. The statute of frauds, Lord Ellenborough said, does 
not expressly and immediately vacate such contracts ; and that 
it only precluded the bringing of actions to enforce them, by 
charging the contracting party, on the ground of such contract 
and of some supposed breach thereof; which description of ace 
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tion did not properly apply to the one before him, viz. a gene- 
ral action of trespass, complaining of an injury to the posses- 
sion, however acquired by contract or otherwise.! 

As a general principle, any interest concerning lands, given 
by parol, is revocable at the will of the grantor.2, In Dexter y. 
Hazen, the defendant gave permission to the plaintiff to pass 
over his land with teams; and there being no consideration 
for the license, it was held that it might be revoked at plea- 
sure. 


“In Fentiman v. Smith, in an action on the case for diverting 
a water-course from the plaintiff’s mill, the declaration stated, 
that whereas the plaintiff on the Ist of January 1830, and long 
before, was, and stillis /awfully possessed of a certain cotton 
mill, with the apfurtenances, situate at Addingham in the county 
of York, near to two certain rivulets there called the Town Beck 
and the Back Beck, the water of which rivulet called the Back 
Beck until the interruption complained of had flowed into and 
still of right ought to flow into the Town Beck by means of 
a certain tunnel or goit there above the plaintiff’s wear there 
erected across the Town Beck a little above the said mill; and 
the plaintiff, dy reason of his frossession of the said mill, during 
all the time of working the same, of right ought to have had, 
and still of right ought to have, the use and benefit of both the 
said rivulets called the Town Beck and Back Beck: yet the 
defendant knowing the premises, and to deprive the plaintiff of 
part of the use and benefit of his said mill with the appurte- 
nances, whilst the plaintiff was so possessed thereof as afore- 
said at, &c. cut a channel, &c. whereby the water of the Back 
Beck was diverted from running into the said tunnel or goit, 
and so to the mill, and the plaintiff was prevented from working 
his said mill, &c. 

At the trial before Rooke, J. at the last assizes at York, it ap- 
peared in evidence that the tunnel or goit which was made and 
fixed into the ground with stone-work, had been made in part 
over an old road purchased by the defendant about eight years 
ago for a guinea, who at that time agreed for the same price to 
let the plaintiff lay the tunnel there for the purpose of convey- 
ing the water to the mill; that the defendant even assisted at 
the making of the tunnel under the plaintiff’s directions; but 


* Crosby v. Wadsworth, 6 East, 602, 

®Fentiman v. Smith, 4 East 107. Parol evidence is admissable, to 
prove that, (after the execution of a deed giving aright to the water 
course through the granted land by courses and distances) a verbal agree- 
ment was entered into between the parties, for their mutual accommo- 
dation, altering the route of the water course; provided the agreement had 
been carried into effect. Le Fevre v. Le Fevre, 4S. and Rawle 241. 

* 10 Johns. Rep. 246. * 4 East. 107. 
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no conveyance was made of the land to the plaintiff. The 
guinea was afterwards tendered to the defendant, but he re- 
fused to receive it, or to give his assent to the continuance of 
the tunnel, and made the obstruction complained of. It was 
objected on the part of the defendant, that the plaintiff ought 
to be nonsuited, this being a right claimed in or over the land, 
which could not pass by parol license without deed, and the 
declaration states that the plaintiff had a right to the goit dy 
reason of his fiossession of the mill, whereas it appeared that he 
had it by virtue of the agreement. But the. learned Judge re- 
fused to nonsuit the plaintiff, on the ground that as the agree- 
ment was made in respect of the mill, and as it might be dis- 
putable whether if the mill were taken away the plaintiff could 
have a right to the water for other purposes, the declaration 
stated the right with sufficient correctness, and his claim might 
be supported without deed: but reserved the point. The de- 
fendant then called witnesses, and there was a verdict for the 
plaintiff with nominal damages. 

Park and Tofifping, showed cause shortly against a rule for 
setting aside the verdict and entering a nonsuit, on the ground 
that it was sufficient for the plaintiff against a wrong-doer to 
declare upon his fossession of the mill with the appurtenances. 
But 

Lord EttenporoveH, C. J. said, that such an allegation could 
not be sustained without showing that the effurtenances were 
legally such. Now here the title to have the water flowing into 
the tunnel over the defendant’s land could not pass by parol 
license without a deed; and the plaintiff could not be entitled 
to it, as stated in the declaration, by reason of his frossession of 
the mill, but he had it by the license of the defendant, or by 
contract with him; and if by license, it was revocable at any 
time. The enjoyment with the defendant’s assent was not left 
as evidence to the jury to presume a grant: but it was sup- 
posed that it gave a title in puint of law, which it clearly did 
not. 

Per Curiam, Rule absolute.” 

But under certain circumstances, even a parol license may 
not be revocable at the will of the giver. It was decided in 
Winter vy. Brockwell, by Lord Ellenborough, that a license 
which has been executed cannot be countermanded. The case 
was,—a parol license to put a sky-light over the defendant’s 
area, which impeded the light and air from coming to the 
plaintiff’s dwelling house through a window. Lord Ellen- 
borough+thought it very unreasonable, that, after a party had 
been led to incur expense, in consequence of having obtained 


* 8 East 308, 
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a license from another to do an act, and the license had been 
acted upon, that other should be permitted to recal his li- 
cense, and treat the first as a trespasser for having done that 
very act. That he had looked into the books upon this point 
and found himself justified in Wed v. Paternoster? where 
Houghton, J. lays down the rule, that a license executed is not 
countermandable; but only when it is executory. The license 
in the case before him, Lord Ellenborough considered could 
not be recalled, without an offer to fay the expenses incurred 
in consequence of it. 

In a case in Pennsylvania, a parol license was given, (and 
given too without any consideration,) to use the water of a 
stream for a saw-mill, in consequence of which the grantee in- 
curred the expense of erecting a mill; it was held by the Su- 
preme Court of Pennsylvania, that the license could not be re- 
voked at the pleasure of the grantor; and that if the grantor 
diverted the water to the injury of the grantee, the latter might 
maintain an action.’ Such a license, the Court said was a 
direct encouragement to expend money, and it would be against 
all conscience to annul it, as soon as the benefit expected from 
the expenditure is beginning to be perceived. Thata party, 
it was observed by the Court, should be let off from his con- 
tract, on payment of a compensation in damages, is consistent 
with no principle of morals. Gidson, J. in delivering the opi- 
nion of the Court, remarked:— 

“ ‘Why should not such an agreement be decreed in specie? 
That a party should be let off from his contract, on payment of 
a compensation in damages, is consistent with no system of 
morals, but the common law, which was in this respect origi- 
nally determined by political considerations, the policy of its 
military tenures requiring that the services to be rendered by 
the tenant to his feudal superior, should not be prevented by 
want of personal independence. Hence the judgment of a court 
of law operates on the right of a party, and the decree of a court 
of equity on the person. But the reason of this distinction has 


long ceased, and equity will execute every agreement for the 
breach of which damages may be recovered, where an action 


* This case is best reported in Palmer 71, but reported also in Poph. 
151. 2 Rol. Rep. 143, 152. 

* Rerick v. Kern, 14 S. and Rawle, 267. A parol license to put a shed 
over an area without paying the expenses incurred in consequence of the 
license, cannot be retracted; 2 Esp. N. P. (Gould’s Ed.) 268, 636. The 
same principle is laid down by Duncan J. in Le Fevre v. Le Fevre, 4 S. 
and Rawle, 241. 
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for damages would be an inadequate remedy. How very in- 
adequate it would be in a case like this, is perceived by con- 
sidering that a license which has been followed by the expen- 
diture of ten thousand dollars, as a necessary qualification to 
the enjoyment of it, may be revoked by an obstinate man who 
is not worth as many cents. But, besides this risk of insol- 
vency, the law in barely compensating the want of performance, 
subjects the injured party to risk from the ignorance or dis- 
honesty of those who are to estimate the guantum of the com- 
pensation. In the case under consideration, no objection to a 
specific performance can be founded on the intrinsic nature of 
the agreement, nor, having been partly executed, on the circum- 
stance of its resting in parol; but it is to be considered as if 
there had been a formal conveyance of the right, and nothing 
remains but to determine its duration and extent. 

“ A right under a license, when not specially restricted, is 
commensurate with the. thing of which the license is an acces- 
sory. Permission to use water fora mill, or any thing else 
that was viewed by the parties as a permanent erection, will be 
of unlimited duration, and survive the erection itself, if it should 
be destroyed or fall into a state of dilapidation ; in which case 
the parties might perhaps be thought to be remitted to their 
former rights. But having had !n view an unlimited enjoyment 
of the privilege, the grantee has purchased by the expenditure 
of money, a right, indefinite in point of duration, which cannot 
be forfeited by non user, unless for a period sufficient to raise 
the presumption of a release. The right to rebuild, in case of 
destruction or dilapidation, and to continue the business on its 
original footing, may have been in view as necessary to his 
safety, and may have been an inducement to the particular in- 
vestment in the first instance. The cost of rebuilding a fur- 
nace, for instance, would be trivial when weighed with the loss 
that would be caused, by breaking up the business and turning 
the capital into other channels; and therefore a license to use 
water fora furnace would endure forever. But itis otherwise, 
where the object to be accomplished is temporary. Such 
usually is the object to be accomplished by a saw mill, the per- 
manency of which is dependent on a variety of circumstances, 
such as an abundance of timber, on the failure of which the bu- 
siness necessarily is at an end. But, till then, it constitutes a 
right for the violation of which redress may be had by action. 
With this qualification it may safely be affirmed that expending 
money or labour, in consequence of a license to divert a water- 
course or use a water power in a particular way, has the effect 
of turning such license into an agreement that will be executed 
in equity. Here it was not pretended that the license had ex- 
pired, and we are unable to discover an error in the opinion of 
the court on the points that were propounded. 

* Judgment affirmed.” 
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The Court in the above case are well sustained by authority 
as well as reason. In 2 Eq. Abr. 522, A. diverted a water 
course, which put B. to great expense in laying of tooths, &c. 
and the diversion being a nuisance to B., he brought his ac- 
tion, and an injunction was decreed on a bill exhibited for that 
purpose ; it being proved, that B. did see the work when it 
was carrying on, and connived at it without showing the least 
disagreement, but rather the contrary. Short v. Taylor, in 
Lord Somers’s time, was cited, which was thus: Short built a 
fine house; Zuylor began to build another, but laid part of his 
foundation on Short’s land; Short seeing this, did not forbid 
him, but on the contrary very much encouraged him, and when 
the house was built, he brought an action, and Lord Somers 
granted an injunction, and said it was but just and reasonable ; 
for being a nuisance every continuance is a fresh nuisance, and 
so he would be perpetually liable to actions, which would be 
hard when he was encouraged by the party himself. 

It is possible for a verbal permission to terminate without 
any act of revocation on the part of the owner. As where a 
permission to erect a dam was given for a temporary purpose, 
it was held to be terminated by the decay of the dam; and 
would not authorize the erection of another dam in its place.® 
In this case it was observed by Rogers, J, who gave the opinion 
of the Court as follows : 


“In awarding a new trial, the court think proper to lay down 
some principles which may be useful in another trial of the 
cause. It appeared in evidence, that #rederick Ritter, under 
whom the plaintiff claims, was in possession of the Jew’s Mill, 
from 18/1 till 1815. The spring he came there was no dam, 
but in the summer of that year, Drake, under whom the de- 
fendants claim, drove, and put in some stakes and bushes, and 
made a dam, as the witness says, like a fish-dam. It was swept 
away in ashorttime by afresh. Drake thenasked Ritter if he 
would help him to make a little dam, with which Ritter com- 
plied, by assisting him to get logs, and to lay them across the 
creek, to cut bushes, and to lay them on the logs, and then 
Drake hauled stone on the top of the bushes. Ritter cannot 
say that the dam was ever finished, but believes that it stood 
that winter, but was gone the next. He says he did not take 


1 We have taken these authorities as cited by Duncan J. in Le Fevre ». 
Ie Fevre, ut sup. And we are told by the same Judge that the law was 
so laid down by the then Chief Justice of Pennsylvania at a Circuit Court 
at Carlisle. 

* Hepburn v. M‘Dowell, 17 S. and Rawle, 383. 
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particular notice how high it came, for he did not care much 
about it, as it did not injure him, and that he never gave Drake 
any right to overflow the ford. He was sure the dam he made 
would not stand long. That he gave Drake no grant of the 
right, and that there was a saw mill on the property at the 
time. This permission, or license, has been attempted to be 
magnified into a grant of a right to. erect adam of a perma- 
nent nature for a grist mill, of the same height, which it is al- 
leged was twenty inches. As a license for the erection of the 
present dam, the assistance, or permission of Drake, as dis- 
closed by the evidence, is entitled to no weight. It was. license 
for a temporary purpose, (which appears to have been answered, 
which would have excused Drake from a suit by Ritter, but does 
not amount to.a grant for any other purpose than was in the im- 
mediate contemplation of the parties. It is manifest it was neigh- 
bourly kindness on the part of Ritter, without the slightest view 
of granting a right to a permanent use of the water, To make 
the most of it, it was a license during the continuance of the 
dam, and as soon as the dam was sweptaway, the license ceased 
to exist. To justify a new erection even for a temporary pur- 
pose, anew grant or permission was necessary. I mean, if 
the effect was, to swell the water on the land of Ritter. In Re- 
rick y. Kerr, the distinction is taken between the cases, where 
the object to be accomplished is temporary, and where it is 
permanent. 

Permission to use water for a mill, or any thing else that 
was viewed by the parties as a permanent erection, will be of un- 
limited duration, and survive the erection itself, if it should be 
destroyed or fall into a state of dilapidation. But it is other- 
wise where the object to be accomplished is temporary. And, 
the court then instance a saw mill as a temporary erection. 
14 Serg. & Rawle, No person can avoid seeing, that it was 
not within the comprehension of either of the parties, that 
Ritter had made a grant to Drake of a right to a permanent use 
of the water. Jt was a temporary use that was intended to be 
conferred, and for a particular purpose, and it would be the 
height of injustice to extend that to any other purpose than 
that intended by them.” 

No principle of law can be better settled than that the na- 
tural right to the use of a water-course, as an incident to the 
land, may be permanently and to any extent, abridged, or en- 
larged, or modified, by deed or devise.t. In fact, as has been 
stated by alate writer—a water-course may be either a read or 
an incorporeal hereditament.? If by grant, one should have a 


*3 Kent’s Com. 355, ® Woolrich on the Law of Waters, &c. 117. 
VOL. III.—NO. V. 21 
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right to divert water from the natural bed, or to use it on the 
land of another person, it would partake of the latter quality; 
but if the water flow over the party’s own land, although, in- 
deed, it cannot be claimed as water, yet it is in effect identified 
with the realty, because it passes over the soil. In the latter 
case may be applied the observation of Wuirtock J., in Shury 
v. Piggott, that “ a water-course begins ex jure naturx, and 
having taken a certain course naturally, it cannot be divert- 
ed.’’2 If, for example, a miller should buy the land itself over 
which the water flows, he would then have a corporeal tene- 
ment, and the right which he would possess in respect of his 
water-course, would be real; but if he purchases the water ad- 
joining to his mill, as a privilege,—the soil being left in the 
hands of the original proprietors, he, in that case, would gain 
an incorporeal hereditament. The property which a man has 
in a water-course, by virtue of his ownership of the soil over 
which it runs, may be subjected to every kind of restriction by 
agreements and grants, either actual or presumed ; the latter of 
which arise from a long and uninterrupted user. These are, 
we believe, the only means by which the rights of original ri- 
parian proprietors to a running stream can be taken away or 
impaired. 

It has been erroneously supposed by many, that the person, 
owning land bounded by a stream of running water, who frst 
occupies a mill-site, may secure, by virtue of such priority, 
advantages which he could not claim, provided any other ripa- 
rian proprietor, above or below, had before appropriated the 
water. This opinion, it is very true, would seem to be war- 
ranted by the following short passage in Blackstone,—“ If a 
stream of water is unoccupied, a person may erect a mill there- 
on, and detain the water; yet not so as to injure his neigh- 
bour’s prior mill, for he has dy the first occupancy acquired a 
property in the current.”’ There is also a dictum of the late 
learned C. J. Parxer, to the same effect in the case of Hatch vy. 
Dwight, which is as follows:—“ The owner of a mill-site who 
first occupies it, by erecting adam and mill, will have aright 
to water sufficient to work his wheels, if his privilege will af- 
ford it; notwithstanding he may by his occupation render use- 
less the privilege of any one adove or de/ow him on the same 


13 Bulst. Rep. 339, *3 Kent’s Com, 356. 32 Bla. Com. 403. 
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stream.”! The same principle seems to have been admitted 
by Duncan J., in giving the opinion of the court in the case of 
Strickler vy, Todd, in the Supreme Court of Pennsylvania.2 We 
might refer to the opinions of others which go to the same re- 
sult—a result which throws to the ground the fundamental 
principles relating to running water, and all the leading cases 
respecting the usufructuary rights of riparian proprietors. 

There is, to be sure, a class of cases that are unexceptiona- 
ble, which establishes and confirms what -is denominated an 
* adverse right ;”? but even by these cases it is manifestly im- 
plied, that unless an adverse enjoyment for the period limited 
by the statute of limitations for the right of entry upon land, 
can be proved, each riparian proprietor is entitled to all the 
aquatic advantages naturally belonging to his location, In 
Palmer vy. Mulligan’ for instance, Tuompson, J. disallowed any 
presumption of right in favour of the defendant, though he had 
occupied and been in possession eight or ten years; and the 
opinion he gave, rested solely on the ground, that the plaintiff 
had acquired a prescriptive right by a prior enjoyment of the 
water for forty years.4 This accords with Lord ELLENBoroven’s 
views as expressed in Bealy vy. Shaw, in which case he says,— 
“Independent of any particular enjoyment used to be had by 
another, every man has a right to have the advantage of « flow 
of water in his own land without diminution or alteration.”’ He 
then decides that an adverse right may exist, founded on the 
occupation of another for ¢wenty years.5 Inthe Supreme Court 
of New Hampshire, the rights which are acquirable in a stream 
of water by prior occupation, are referred by Woopsury J., 
solely to the well established presumption, before mentioned, 
arising from an undisturbed enjoyment for a certain number of 
years.° 

There are cases, however, other than those we have cited, 
wherein it has been more directly decided, that one riparian 
proprietor cannot, by the simple circumstance of prior occupa- 
tion, impair the value which nature has given to an upper ora 
lower mill-site. 








































117 Mass. Rep. 289. 1058. & Rawle, 69. 8 3 Caine’s Rep. 307. 
* Vid. Opinion of same Judge, in Platt v. Johnson, &c., 15 Johns. R. 213. 
® Bealy v. Shaw, 6 East, 208. 
® Bullen v. Runnels, 2N, Hamp. Rep. 257, And see also Tinkam y. Ar- 
nold, 3 Greenleaf’s Rep. 120. 
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The subject of prior occupation received a very full consid- 
eration by the Supreme Court of Vermont in the year 1827 in 
the case of Martin v. Bigelow, and in this case it was deliber- 
ately decided, that whatever might be the rule in England, the 
mere prior occupancy of the water by the defendant did not in 
Vermont give him a right to prevent the plaintiff from using 
the same water in a prudent way, as it flowed downits channel. 

In avery important case, and one complicated in facts and vo- 
luminous in testimony, it was held as the common law by Mr. 
Justice Story, that no riparian proprietor gains any privilege by 
mere priority of appropriation. This will appear from the fol- 
lowing extract from the opinion of the judge in the case we re- 
fer to, which is Tyler v. Wilkinson 

But of a thing, common by nature, there may be an appro- 
priation by general consent or grant. Mere priority of appro- 
priation of running water, without such consent or grant, con- 
fers no exclusive right. It is not like the case of mere occu- 
pancy, where the first occupant takes by force of his priority 
of occupancy. That supposes no ownership already existing, 
and no right to the use already acquired. But our law annexes 
to the riparian proprietors the right to the use in common, as 
an incident to the land; and whoever seeks to found an exclu- 
sive use, must establish a rightful appropriation in some man- 
ner known and admitted by the law. Now, this may be, either 
by a grant from all the proprietors, whose interest is affected 


2 2 Aiken’s Rep. 184. The action in this case was trespass guare clausum 
fregit. The plaintiff shows in evidence a title to the premises and posses- 
sion thereof at the time of the supposed trespass, and that the defendant 
entered thereon, and split out and removed the waste gate to the plaintiff’s 
dam, The defendant proceeded to prove, that he was the proprietor, and 
in possession of premises lying and being situated below, and upon the 
same stream of water upon which the plaintiff’s mill above was located, 
and that he was the owner, and then in the possession and use of a saw-mill 
standing thereon, which saw-mill and its appurtenances had been used and 
improved by the defendant, and those under whom he claimed, for several 
years prior to the erection of the plaintiff’s dam and mill above, and that 
the defendant was prevented from using the water inso advantageous a 
manner as formerly, at his said mill, and was damnified by reason of the 
plaintiff’s erecting the dam above, and thereby obstructing the water; and 
the breaking up of the plaintiff ’s waste gate was for the purpose of giving 
the said stream of water its natural course to the defendant’s mill, &c. No 
evidence was given tending to show that the plaintiff had wantonly wasted 
or obstructed the water. 

® 4 Mason’s Rep. 401, 402, 
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by the particular appropriation, or by a long exclusive enjoy- 
ment, without interruption, which affords a just presumption 
of right. By our law, upon principles of public convenience, 
the term of twenty years of exclusive uninterrupted enjoyment 
has been held a conclusive presumption ofa grant orright. I 
say of a grant or right; for I very much doubt, whether the 
principle now acted upon, however in its origin it may have 
been confined to presumptions of a grant, is now necessarily 
limited to considerations of this nature. The presumption is 
applied as a presumption juris et de jure, wherever by possi- 
bility a right may be acquired in any manner known to the law, 
Its operation has never yet been denied in cases where personal 
disabilities of particular proprietors might have intervened, 
such as infancy, coverture, and insanity, and where, by the or- 
dinary course of proceeding, grants would not be presumed. 
In these, and in like cases, there may be an extinguishment of 
right by positive limitations of time, by estoppels, by statutable 
compensations and authorities, by elections of other beneficial 
bequests, by conflicting equities, and by other means. The 
presumption would be just as oper ative as to these modes of 
extinguishment of a common right as to the mode of extinguish- 
ment by grant. 

An elaborate opinion was given by Gould, J. in Ingrahamv. 
Hutchinson in Connecticut,! wherein that judge entirely dis- 
countenances the existence of any rights growing out of mere 
prior appropriation ; for he even maintains, that if A. has used 
and occupied a lower privilege for a period{exceeding even that 
prescribed by the act of limitations for the right of entry upon 
land, he is still subject to the inconvenience arising from a tem- 
porary detention of the water by a dam newly erected by B., on 
an upper privilege. The majority of the court were however 
of a different opinion; but they put the right of A. to have the 
water come to his mills as had before been the custom, not 
upon the ground of his being the first to appropriate the water, 
but upon an undisturbed enjoyment for a longer time than that 
provided by the statute of limitations. 

We are able to conceive of no case in which riparian proprie- 
tors acquire any advantages by virtue of a prior occupation of 
the water, in the absence of all statutes, unless it be the case of 
two opposite mill-sites neither of which can.be occupied with- 
out the destruction of the other. If such a case can ever exist, 
we apprehend the doctrine of Vattel respecting occupancy might 
fairly be applied. The right of occupancy, that writer and 


$2 Conn. Rep. 584, 
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others style the jus freventionis, or the right of prevention, 
which they say should be strictly observed in the use of pro- 
perty that is common, and cannot serve at the same time for many, 


OPINIONS 


Of CHANCELLOR KENT, and 4BRAHAM VAN 
VECHTEN, upon the Case between the Albany and 
Schenectady Turnpike Company, and the Hudson and 
Mohawk Rail-Road Company. 


[From the Albany Advertiser of April 11.] 
Letrer FROM CHANCELLOR Kent to Joun R. Bieecker Esa. 
New York, April 7, 1851. 

Dear Sir,—I received by the steamboat yesterday the several 
papers and documents you sent me on behaif of your uncle, 
Barent Bleecker, Esq. 

They consist, 
1.O0f the Albany Daily Advertiser of the Ist inst. containing 

the opinion of Mr. Butler, and two anonymous discussions 

respecting the rights of the Albany and Schenectady Turn- 
pike Company, and of the Mohawk and Hudson Rail Road 

Company. 

2. The Albany Argus of Tuesday, containing the Opinion of 

Judge Spencer, respecting the same. 

3. The remonstrances of the Turnpike Company against the ap- 
plication of the Rail Road Company to extend their charter. 
4, A separate anonymous discussion of the subject. 

I do not know that it will be in my power to throw much 
new light on the case, or to be of any material service to the 
rights or interests of that unfortunate Turnpike Company to 
to which you and I belong. I have been almost from the be- 
ginning a stockholder, and have had upwards of $1,300 locked 
up in that company’s stock since 1803, You may be sure, there- 
fore, that the directors have my good wishes, and you are per- 
fectly welcome to the use of my opinions and views on the sub- 
ject of these contested rights. I have read all the statutes re- 
lating to the questions, andall the documents and opinions you 
have transmitted. An agent of the Rail-road Company handed 
me some time last winter, a case and $50 with a request for my 
written opinion—Until that time I had never read the act in- 
corporating the Rail-road company, nor did I even know of the 
existence of the act of 1830, in favour of the Turnpike company. 
As soon as I discovered that my opinion was wanted in a case 
in which the claims of the two companies were in collision, I 
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instantly returned the case and fee to the gentleman who han- 
ded them to me, as I did not incline to give any opinion to the 
adverse party, in a case in which I was essentially interested. 

I shall not enter into any criticism or observations upon the 
ingenious opinions of the two very respectable counsel, but I 
shall confine myself to the reflections which the several statutes 
have suggested to my mind. It appears to me that the turnpike 
company have a right under their original charter, given by the 
act of March 30, 1802, to establish and maintain a railway on 
their road, and that a similar right belongs to every incorpora- 
ted turnpike company in every part of this state, unless there 
be something very special in their grant with w hich a rail-way 
is incompatible. There must be space enough left upon the 
road for travelling and transportation in the ordinary way, and 
the residue of the road may be occupied with a rail-way for the 
use of waggonsor cars of peculiar construction. A rail- -way is 
not a patented invention. Any body may use it who owns a 
highway. Itis only a new or improved mode of making the 
surface of the road hard and smooth. The act incorporating 
your company says only, that the road, for the breadth of at 
least two rods, shall be bedded with some hard substance, so as 
to secure a solid foundation, and it must be covered with some 
hard substance so as to make the surface frm and smooth. 
Now it appears to me, that iron is a hard substance and can be 
so worked as to render the surface of it, over which the wheels 
of a cart or waggon are to pass, firm and smooth. 

Your charter gives you “ ample room and range enough” for 
a rail-way, and for an ordinary highway, for you may go to the 
breadth of six rods. Nor does your charter define what kind 
of carriages are to be used on your road—a rail-way. car, as it 
strikes me, is about as innocent and as lawful a vehicle as any 
that can be used, and it may be propelled by horses, oxen, or 
steam, or any other power that is lawful. In what, then, does 
the objection consist? 

The statute authorises you to establish a Turnpike road, be- 
tween Albany and Schenectady. This means a road or public 
highway, with one or more turnpike gates upon it, and it means 
nothing else. Any road with a turnpike or toll gate upon it, 
is ex vi termini a turnpike road, and it is perfectly immaterial 
in reference to the definition and legal meaning of a turnpike 
road, with what materials the surface of it may be coated, 
whether it be gravel, planks, granite, or iron, is no matter. 
The road is still a turnpike road. Now I cannot conceive upon 
what just pretence or reasoning, your company may not make 
a rail-way on your road under the original act of 1802 » provid- 
ed you leave space sufficient for waggons and carts, ; andl other 
useful vehicles, and take no more or other toll than the statute 
allows. There is no possible reason why every turnpike com- 
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pany should not be deemed to possess this right subject to the 
limitations I have suggested. The object of every statute cre- 
ating a turnpike company and giving to it the right to own and 
possess a public highway, as modified private property, is for 
the easy, safe, and rapid transportation of persens and property; 
and every company are left to their own discretion as to the 
material and mode of the road, so that it be solid and smooth, 
and the great object be answered. 

II. It is very questionable whether the act of 1826 creating 
the Rail-Road Company, was not, upon sound principles of law 
and justice, a violation of the rights and privileges previously 
conferred upon the Turnpike Company. The act of 1802 gave 
to the turnpike company the privilege to make a turnpike road 
between the cities of Albany and Schenectady, and the road was 
made and kept up at great expence and loss to the stockholders, 
and for the benefit of the public, down to 1826, when the rail- 
road company was incorporated to construct a rail-way be- 
tween the same cities. To be sure the last act says that it was 
not to authorise the corporation to interfere with the rights 
granted to the turnpike company, but from the very nature of 
the grant i¢ did interfere, and unless the turnpike company are, 
or shall be authorised also to establish a rail-way on their road, 
the rail-road will draw away all the custom, and destroy the val- 
ue of the turnpike road. Such a disturbance of a lawful fran- 
chise, is a violation of its rights. It is anew grant impairing 
the value of the prior grant, and contrary to good faith. The 
rule of the common law is, that to erect a new bridge or ferry, 
or road, so near to another as to draw away its custom, becomes 
anuisance. It operates as afraud upon the grant, and goes to 
defeat it.’ The doctrine was laid down and the authorities cited, 
in 4 Johnson’s Ch. Rep. 160—5, ibid. 111, 312. Ido not cite 
these cases except to show the English books there referred to, 
and that the principle was then laid down by me while speak- 
ing in a public character. I presume nobody will doubt but 
in point of fact, if the rail-road goes ingo successful operation, 
and the turnpike company cannot erect a rail-road also, that 
their present road will be most materially diminished in value, 
and probably would be obliged to be abandoned, as yielding no 
profit to the stockholders, after the necessary repairs. It must 
strike every one, therefore, that such a result under the sanction 
of the legislature, would be thereby unjust, and would render 
it a strong case for judicial relief. But, 

III. If both of the above points should not be tenable, (though 
I believe in the solidity of both of them) yet the application 
of the rail-way company to have a further extension of their 
privileges, by leave to run a side-cut rail-way into the heart of 
the city of Albany at the Capitol, would, if granted, be a still 
more palpable and direct interference with the prior chartered 
privileges of the turnpike company, ‘That would go to the 
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utter destruction of the turnpike company’s privilege as one 
of value, and the prior rights of that company would be anni- 
hilated by being rendered of no value, and that, too, by the very 
power that created their privileges, and invited the citizens to 
vest their property in the road, and to rely on the public faith. 
Contrary to the declaration in the rail-way act of 1826, it would 
“interfere with the rights” of the turnpike company. If that 
would not be an interference, then the principle of the common 
law which I have mentioned, is vain and frivolous, and has no 
meaning. Nothing then would be an interference short of 
ploughing up the turnpike road. 

IV. I am very clearly of opinion, that the act of April 20, 
1830, allowing the turnpike company to make a rail-way on their 
turnpike, is not, and that the extension of that privilege at the 
west end of their road (as now sought for) would not be any 
violation of the rights and privileges granted to the rail-way 
company, by the act of 1826, I will now assume, for the sake 
of argument, that under the act of 1802, the turnpike company 
cannot lawfully make a rail-way on their turnpike road, yet I do 
insist that the legislature have now the just and lawful right to 
grant the turnpike company that privilege, and that in justice 
and honour they ought to grant it to the full extent. 

The injustice of ruining the turnpike company’s road, as a road 
of profit to the company, by the erection of a rail-way so con- 
tiguous both in its whole line, and in its termini, as to seduce 
away its custom, has been already noticed. The saving clause 
in the act of 1826, that nothing therein shall authorise the rail- 
way corfioration to interfere with the rights granted to the turn- 
frike company is to be taken benignly and equitably. It must 
mean something more than a restriction upon the rail-way com- 
pany, as to crossing, breaking up, cutting in upon, and other- 
wise physically destroying the road. All such acts would be 
trespasses in spite of the statute. They would be taking away 
private property, and that cannot be done but for public pur- 
poses, nor even then without providing for just compensation. 
The saving froviso must mean something more than that, or it 
was absurdly introduced, and was deceptive and delusive. The 
whole object of the act of 1826 was arail-way. It was in con- 
templation in every clause, and the provision must mean that 
the rights of the turnpike company are not to be impaired or af- 
fected by the rail-way, and so far as it draws their custom and 
destroys the value of the road, so far the legislature reserves 
the power to repair it, by giving them the like privilege. 

But such a right in the legislature does not depend construc- 
tively upon the proviso. It is granted directly by the section 
which declares that the rights and privileges granted are to be 
taken sudject to the right of the legislature thereafter to alter, 
amend or modify the act. The rights and privileges of the rail- 


way company are subject to that power. They took their char- 
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ter under that express condition, and it is not to be doubted, that 
such a condition annexed to a legislative grant, is valid and 
operative. All the judges who have spoken on the subject 
agree in that doctrine. (Parsons Ch. J. 2 Mass. R.146; Story 
J.in 4 Wheaton 708—712; Chancellor Walworth, 1 Paige, 102.) 
Now then can it with any colour of reason or authority be main- 
tained, that though the rights and privileges of the rail-road 
company are taken expressly subject to a right in the legisla- 
ture to alter the act and modify the act and amend the act, that 
the legislature cannot even incidentally affect the rights and 
privileges of the company, by granting to the turnpike company 
a right to convert part of their road into a rail-way? Nothing 
can be clearer to my mind than the proposition, that the legis- 
lature are left to exercise their discretion on the point, and that 
they have a clear and a just right under the reservation section, 
so to modify the privilege of the rail-way company, as to make 
it less a monopoly than it pretends to be, and to grant what is 
claimed or asked for by the turnpike company. The word alter 
is of most extensive import. It contains a seminal principle of 
power of prodigious force. It is in vain to talk of immoveable 
vested rights and privileges, when they are accepted under the 
express condition, that the same sovereign who granted them 
may, at his pleasure, alter and modify them. “To alter is to 
make any thing otherwise than it would be, and it means every 
degree and species of change. To curtail or cut down corpo- 
rate powers is to alter them, equally as to enlarge them would 
be to alterthem.” ‘To modify a right or privilege is to vary— 
it is to reduce itin extent or degree. It is to change its form, 
&c. The legislature in the act of February 28, 1822, ch. 50, sec. 
1, showed what they meant by a power reserved to adter or mo- 
dify a chartered right or privilege. A monied corporation in 
the city of New-York was created by that act with valuable 
rights and privileges, and with a power reserved to alter and 
modify, as well as expunge, but with a further proviso that no 
“ alteration or modification should annul or invalidate any of the 
engagements or contracts entered into by or with the corpora- 
tion.” Here the proviso assumes that the power to alter or 
modify might go even to annul contracts, unless expressly 
guarded against, and are we to be made to believe that a power 
reserved to the legislature itself to alter an act, may not restrict 
even the collateral monopolizing quality of a company, while it 
leaves the rail-road and its operations and tolls in full force? It 
would be most unreasonable and dangerous, as well as a per- 
version of the common understanding of men and of the lexi- 
cographer’s authority, to fritter away legislative powers in this 
Way. 

Considering that corporations and privileges are multiplying 
upon us in every direction, and upon all possible subjects with 
astonishing fertility, the reservation of a power to alter and mo- 














1831. ] Opinion, §c. of Chan. Kent. 173 


dify becomes most important to the safety and prosperity of the 
state. The reservation ought to be liberally construed. Grants 
are rapidly and heedlessly made. The 18th section of the rail- 
way actis a striking illustration of it. It seems to imply, that 
without this section, the hands of the legislature would be tied 
up from granting any other rail-way any where in any part of 
the state! It clearly does imply, that the legislature cannot 
grant any other rail-way from the city of Albany to any other 
jilace. And is that possible? May they not grant one from 
Albany up to Troy, or from Albany down the river to Catskill, 
orfrom Albany eastward to Lebanon? If there be any monopoly 
or exclusive privilege at all granted by the section it goes this 
length, and if it does not, then it is idle to talk about any exclu- 
sive right under it, prejudicial to the claims of the turnpike 
company under the act of 1830, or to their wishes under an ap- 
plication for further relief, I never saw a more ambiguous, ab- 
surd, and mischievous clause than that 18th section, and it 
would be no more than ordinary justice, wisdom, and spirit in 
the legislature to exert their power of alteration, so far as to re- 
peal it. They ought at once to liberate themselves from the 
degradation and vassalage which that section implies. 

I have thus, my dear sir, given you my views arising upon 
the claims of the rail-road company. I give them freely and 
gratuitously, and without the expectation that they will impart 
much, if any thing, that is new to the directors, who must have 
become much more familiar than I am with the subject. But 
unpretending as my opinion is, and ought to be, in this case, 
you and the directors are welcome to use it, such as it is, in any 
way or manner that you and they may deem most beneficial to 
the rights of the company. Yours, respectfully, 

JAMES KENT. 

John R. Bleecker, Esq. 


Having, upon the application of the President and Directors 
of the Albany and Schenectady Turnpike Road Company, exa- 
miued the several laws relatiug to that company, and the Hud- 
son and Mohawk Rail Road Company, I concur in the fore- 
going opinion of Chancellor Kent, as to the legal construction 
of those laws, and the right reserved to the legislature in the 
Rail-road Act, * to alter, amend, or modify the same.” 

ABRAHAM VAN VECHTEN. 
April 9, 1831. 
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COMMON LAW. 


HUSBAND & WIFE. 

By indenture made in contemplation of marriage, N. covenanted 
with trustees that he would not dispose of certain goods of 
which L., his intended wife, was possessed; that he would 
purchase new goods in lieu of any that might be worn out; 
that, if she survived him, she should have the goods to her 
own use ; and also that she might dispose of the goods, sub- 
ject to his life interest. They married, and subsequently se- 
parated. She retained possession of a house containing part 
of the furniture, which she demised. Held, that these goods 
might be seized under a fi. fa. against the husband, but not 
during the demise ; in making w hich the wife was legally the 
agent of the husband.—ZJzod v. Lamd, 1 C. & J. 35 


INTEREST. 

The defendants bound themselves by an instrument under seal, 
but not containing a penalty, for the due payment of a sum 
certain in three equal payments at three, five,and seven months 
from the date. The amount, it was expressed in the instru- 
ment, was to be handed over by the plaintiffs to a third party, 
in goods: Held, that the instrument did not carry interest.— 
Foster vy. Weston, 6 Bing. 709. 

JOINT STOCK COMPANY. 

In March, 1825, a prospectus of a distillery company, signed 
by the secretary, appeared, stating that the capital was to be 
600,0002. in 12,000 shares, at : 500. each; that a deed of set- 
tlement was to be prepared forthwith, which must be execut- 
ed within thirty days of its being ready; and that every person 
neglecting to execute it within that time would forfeit all in- 
terest inthecompany. Only 7,500shares were ever allotted; 
no more than 2,300 subscribers paid the first instalment; only 
half that number the second; and only sixty-five subscribers 
signed thedeed. The d lefendants applied for shares, and paid 
the first deposit, but refused to pay any further deposit, and 
omitted to sign the deed for more than thirty days after it was 
ready for theirsignature. Their names were inscribed on a 
list of the subscribers; but it did not appear that they had 
authorised the making or exposing of such alist: Held, that 
the defendants were not liable for work contracted for, sub- 
sequently to their neglect to sign; either by reason of their 
being actually partners in the concern, or of their having 
held themselves out as such to the world.—o2 v. Clinton, 6 
Bing. 776. 
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LIMITATION OF ACTIONS, 
Vid. Promissory Norte. 

PROMISSORY NOTE. 

Action on a promissory note, dated January, 1817, for 300/., 
payable to P. H. & Co., or order, with interest. The plain- 
tiffs and H. (named in the note) carried on business as bank- 
ers; one of the defendants (A.) kept an account with them, 
and, to obtain credit, induced the other defendants to join in 
the note; which being deposited with the bankers, they gave 
him credit on account of it, and charged him with interest 
for the same yearly. Between the giving of the note and the 
bringing of the action, H. died; and three changes had taken 
place in the firm by the retirement of old partners, or the 
introduction of new. On each occasion the note was trans- 
ferred to the new firm, but not indorsed. A. had at one time 
a balance in his favour of nearly 700/., but it did not appear 
that it was a money balance. Held, 1. That the note was a 
continuing security, and that the liability of makers was not 
affected by the changes of the firm. 2. That the action was 
properly Areugis in the names of the surviving original 
payees. 3. That even assuming the balance to be a money 
balance, the bankers were not bound to apply it in payment 
of the note. 4. That payment of interest by A. within six 
years, took the case out of the statute of limitations as to all 
the parties. —Pease v. Hirst, 10 B. & C, 122, 

QUO WARRANTO. 

A quo warranto information against a whole corporation, as a 
body, can be brought ouly by and in the name of the attorney 
general. A quo warranto is never granted by leave of the 
court against persons for usurping a franchise of a mere pri- 
vate nature, not connected with public government.— Zhe 
King v. Ogden, \0 B. & C. 230, 

REMITTANCE, 

The defendants received from one G. a bill of the bank of Ire- 
land on the bank of England indorsed as follows: “ Pay to 
the order of H. & C. (the defendants) under provision for my 
note in favour of T, W. (the plaintiff ), payable at their office, 
&c. for 1032." The letter containing the bill, contained in- 
structions for the application similar to the indorsement.— 
The defendants presented it and received the money, but re- 
fused to pay it over: Held, that there having been io assent 
on the part of the remittees, there was no privity between 
them and the plaintiff; and that an action for the proceeds 
was therefore not maintainable at his suit—Wedlake v. Hure 
ley, 1 C. & J. 83. 

SUNDAY. 

The price of goods bought on a Sunday was held to be reco- 
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verable, the defendant having kept them and subsequently 
promised to pay for them.— Williams vy. Paul, 6 Bing. 653. 


WILL. 

Testator devised to his daughter E. H. for life, remainder to 
John, her son, and his,heirs and assigns for ever ; but in case 
he should die before E. H., and she should have no other child 
living at her death, his will was, that his said daughter should 
give and devise the premises to such person as she should 
think proper. E. H. (as appears from the argument and judg- 
ment, although not so stated in the case reserved) was the 
testator’s heir at law. Held that the child or children of E. 
H., living at her death, took a fee by implication.—Deoe vy. 
Howell, 10 B.& C. 19). 

[From the circumstance of the court insisting on the fact 
that E. H. was the testator’s heir, it appears that they ar- 
rived at their conclusion thus: The heir has prima facie an 
absolute disposition iz ad/ events, but here the heir is directed 
to have power over the estate in a certain event; namely, the 
not having children living at her decease. It must therefore 
be presumed, that in other events she was to have no power 
over the estate; and consequently the children take a fee. 
The fact of E. H. being the testator’s heir is most important; 
for, taking the conclusion the judges arrived at, together with 
the statement of the case, without that fact, this case would 
be an authority for the position, that an estate in fee limited 
in substitution of an indefinite interest, would make the latter 
a fee by implication. | 

WITNESS. 

1. Ifa witness remains in court after an order for the witnesses 

on both sides to withdraw, it is a question for the discretion 
of the judge, whether he shall be subsequently examined.— 
Parker v. M’ William, 6 Bing. 683. 
Trespass against C. & B. Plea, leave and licence from plaintiff 
to A. and one J. F., andthat A. did the acts complained of in 
his own right, and B. as the servant of A.and J. F. The de- 
fendant gave in evidence an agreement, whereby the plaintiff 
had agreed to surrender “all those brick works,” &c. (describ- 
ing them), to A. & J. F.,and contended that the locus in guo 
was included: Held, that J. F., having released all his interest 
under the agreement, was competent to prove that the locus 
in guo was comprehended under the general words. (The 
chief objection was, that J. F. would, in case the action suc- 
ceeded, be liable to indemnify B.)—Paddock y. Fradley, 1 C. 
& J. 96. 
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EQUITY. 

APPOINTMENT. 

1.Testator gave 3000/. to trustees to his daughter for life, remain- 
der to such persons as she should by will appoint. The 
daughter, by her will, after giving some pecuniary legacies, 
gave all the rest, residue, and remainder of her own personal 
estate and effects, and then gave all contingent or other sums 
of money, &c. to which she was or should become entitled 
to under her father’s will: Held, that this was a valid exer- 
cise of the power, without a more direct reference to it.— 
Maples v. Brown, 2 Sim. 327. 

2. A executrix, being tenant for life of a residue consisting 
chiefly of stock in the 3 per cent. consols, with a power of 
appointment by will or otherwise over one moiety, with re- 
mainder as to the other moiety to other persons, sells the 
stock and invests the produce of long annuities in her own 
name. This is a mere alteration of the investment, and not 
an exercise of the power of appointment to her own use.— 
Reith v. Seymour, 4 Russ, 263. 


BOUNDARIES. 

In order to sustain a bill for acommission to ascertain bounda- 
ries the plaintiff must establish a clear title to some land in 
the possession of the defendant ; and also show some ground 
for equitable relief, such as the confusion of the boundaries. 
And the court will afford relief, either by a commission or an 
issue, as will best advance the justice of the particular case. 
Godfrey v. Littel, 1 Russ. & M. 59. 

CONSIGNEE. 

A., a second incumbrancer on an estate in Jamaica, filed a bill 
to have the produce of the estate applied in satisfaction of the 
incumbrance. A receiver was appointed, who was ordered 
to pay to JB. the first incumbrancer, the interest on her , 
charge, out of the first proceeds, and to consign the produce 
to R. for sale. On making a consignment the bill of lading 
was sent to be delivered to R., on his paying B.’s interest. 
Afterwards, by order of R., the consignments were made to 
other merchants, who paid B. her interest for several years, 
but then ceased to do so. Upon a bill by her for an account 
of the consignment, and payment of her interest, charging 
collusion between the receiver and consignees ; a demurrer 
for want of equity was overruled.—Fitzgerald y. Stewart, 2 
Sim. 333, 

EVIDENCE. 

1. Parol evidence of collateral circumstances relating to the 
ages of the devisees, and the situation of the parties, and to 
their being married or unmarried, is admissible in evidence 
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for the purpose of construing the will—Lowe v. Hunting- 
tower, 4 Russ. 532. 

2. In construing the meaning of a devise to the next of kin of 
a deceased married couple, the chancellor made use of the 
fact that they were not related, as aiding the construction. 
This fact not appearing on the face of the will, was of course 
obtained by parol evidence.—Pycroft vy. Gregory, 4 Russ. 
530. 

8. Parol evidence is admissible for the purpose of identifying 
a plan referred to in a contract concerning lands.—Hodges 
v. Horsefall, | Russ. & M. 116. 

EXECUTOR. 

1. Where an executor was employed by his co-executor, who 
had alone power to sel! under the will, to sell the testator’s 
estate, and handed over the proceeds of the sale to the co- 
executor, by whom they were misapplied; it was held that 
he was not answerable for the misapplication, as he had no 
right to retain the money, he being a mere agent.— Davis vy. 
Spurling, 1 R. &. M. 64. 

Where an executor, after settlement of accounts, confesses 
there was an error, and before suit, corrects it and pays over 
the amount, and a bill is afterwards filed to surcharge and 
falsify, the error is not a ground for the decree prayed; for 
at the time of the bill filed there was in this respect, no ex- 
isting error, and no cause of complaint by the plaintiff.—S.C. 

FEME COVERT. 

A feme covert may execute a power of appointment, when in 
the instrument creating the power, she was described as a 
married woman.—Downs vy. Timperon, 4 Russ. 334. 


FRAUD. 

1. The Court refused to set aside a voluntary deed, executed 
by an old and infirm man, in favour of a person who had at- 
tended him as surgeon, and had occasionally been consulted 
by him respecting the management of his property, and re- 
ceived the divideuds of some stock for him, it appearing that 
there was no undue influence, and that the deed was explain- 
ed to the grantor by his solicitor.—Pratt vy. Barker, 4 Russ. 
507. 

A vendor during the treaty assumed to be the agent of ano- 
ther. The purchaser will be bound to complete the contract, 
notwithstanding this deception, provided it had not the ef- 
fect of obtaining better terms, and was not the inducement 
for the purchaser to enter into the contract.—Jedlowes vy. 
Gwydyr, 1 R. & M. 83. 

INFANT. 

An infant cannot sustain a suit for specific performance, be- 


cause the remedy is not mutual.—//ight y. Bolland, 4 Russ. 
398. 
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INTERNATIONAL LAW. 

An instrument executed by foreigners in a foreign country, 
must frrima facie be construed according to the obvious im- 
port of its terms: On demurrer therefore, (which admits the 
case as stated on the record,) such will be the construction, 
unless it be alleged in the bill, that according to the laws of 
that country the construction would be different.—ing of 
Spain v. Machado, 4 Russ. 225. 

JOINT STOCK COMPANY. 

1, Some share-holders in a joint stock company may institute 
proceedings on behalf of themselves and others who may 
come in and take the benefit of the suit, for the purpose of 
compelling directors to refund monies fradulently withdrawn 
from the funds of the company and applied to their own use. 
To compel all the share-holders to be made parties to the 
suit would be to deny justice.—WHitchens v. Congreve, 4 
Russ, 576. 

2. The act of parliament sanctioning the formation of a joint 
stock company, enacted that all proceedings, whether at law 
or in equity, to be carried on by or in behalf of the company 
against any person whether a member of the company or 
not, should be instituted and carried on in the name of the 
chairman, or one of the directors, as the nominal plaintiff. 
The clause was considered by the court to have been intro- 
duced in order to obviate the objections which might arise 
where the company were concerned on one side, and indivi- 
duals connected with it, being perhaps members, were con- 
cerned on the other; and it was held not to apply to such a 
case as the above.—S. C. 

3. Purchasers of shares in a joint stock company, if pur- 
chasers from the company itself, are entitled to relief in 
equity against the frauds of the directors; it is no objection 
that the parties have their remedy at law, as a court of equity 
has concurrent jurisdiction in matters of fraud.—Blain y. 
Agar, 2 Sim. 289. 

4. Ifa bill by certain share-holders of a joint stock company 
against some others, for the recovery of their deposits, states 
that the plaintiffs are ignorant of the names of all the subscri- 
bers, a demurrer for want of parties is not sustainable.—S. C, 

5. Some members of a partnership cannot file a bill for a dis- 
solution without making all the partners, however numerous, 
parties.—Long v. Yonge, 2 Sim. 369. 


MASSACHUSETTS JUDICIARY. 
In our October number we expressed our satisfaction at the 
appointment of the Hon. Lemur: Suaw to the office of Cuter 
VOL, IIL.-=NO. V. 23 
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Justice of Massachusetts; and also applauded the honourable 
motives which led to his nomination by the Executive. We 
perceive that the views we then expressed are entertained in 
the state of Vermont, as will appear from the following com- 
munication, published in the Brattleboro’ Messenger : 


Mr. Editor,—Should the following remarks, written in haste, 
be deemed worthy of notice, please give them a place in your 
valuable paper. 

It must gratify every reflecting and enlightened mind, to wit- 
ness the high and solemn responsibility with which the Gover- 
nor of a neighbouring State felt himself invested, when called 
on to nominate a successor to the late Chief Justice Parker. 
Though we have not an interest as direct and immediate as the 
citizens of Massachusetts in perpetuating and elevating the 
character of her Judiciary, we feel that whatever interests the 
character of that community, has some bearing on our political 
happiness. We believe that Governor Lincoln, in his selection, 
banished from his mind all questions of a party character, and 
has nominated one, whose legal talents and learning, will assist 
in perpetuating the character of a Judiciary, renowned for pu- 
rity and talent. In witnessing this manifestation of principle 
and virtue we feel rejoiced ; for, in beholding the operations of 
conscience, enlightened and informed, directing the ruler, and 
not the blighting and withering Upas, which seeks to distract 
the community by elevating the corrupt and base, we behold in 
anticipation the perpetuity of our happy form of government; 
and enjoy a good hope that the blessings which our fathers ac- 
quired, may, under the smiles of Heaven, be transmitted, im- 
proved and strengthened, to our descendants. We believe that 
no popular form of government can long exist, which has not 
the aid of fearless, resolute, and able expounders of the laws. 
When a virtuous and learned Judiciary preside in our temples 
of Justice, not only is restraint imposed upon individual dis- 
turbers of the peace, but the violence of party is in a great mea- 
sure rendered harmless, and acts of oppression and injustice, 
which sometimes emanate from the Legislative Hall, on receiv- 
ing the impartial examination of faithful expounders of our 
happy and glorious constitutions of government, are suffered in 
a noiseless and quiet manner to pass away without injury to the 
community. Distant, far distant we hope is the day, when the 
people of our land will cease to know and feel the importance of 
supporting, in a dignified and honourable manner, such a Court ; 
and elevating to its honours, not only the most learned, but the 
most virtuous of the legal profession. He who is delegated to re- 
strain the arm of the oppressor, to protect the innocent, and ren- 
der equal and impartial justice to all, should be not only pure, 
but unsuspected of wrong doing. The laws, interpreted by such 
a Judge, rebuke with peculiar emphasis the transgressor, and 
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paralize the power of him who is plotting mischief. A Judge 
should inspire all who enter our courts of law with a strong 
sense of the moral energy of such tribunals, and make all ‘ feel 
how awful goodness is.’ They then become a terror to evil 
doers only, and a praise and an encouragement to all who do 
well. Hewho is set as a Judge in the land, should have a 
mind so elevated by the force of truth, so fearless and indefen- 
dent, as to disregard the opinion of man, when it conflicts with 
the immutable laws of justice and righteousness, and so en- 
lightened by moral and religious principles.as to feel more de- 
sirous to obtain by well doing the approbation of Almighty 
God, than all the honours and wealth which this world can give. 
Much might be written on this subject, for its importance is 
not exceeded by any other. Our children should be taught to 
feel it; for the time will soon come, when they shall take the 
places which their fathers now occupy, and the views of govern- 
ment which they now imbibe, will influence for weal or woe, 
the future character of our government, and consequently the 
happiness of our descendants. Our children should be taught 
that a bad man cannot be a safe ruler, and that true freedom 
exists under the happiest aspect when good and wholesome 
laws are the most revered, and their expounders the most righ- 
teous. AGRICOLA, 


THE NEW LEGAL APPOINTMENTS IN ENGLAND. 


We have lately received the following information respecting 
the new legal appointments in England: 

Within the last quarter, Mr. Justice (now Mr. Baron) Bayley 
has been removed, at his own request, to the Exchequer ; 
Messrs. Alderson and Taunton have been appointed Judges of 
the King’s Bench (one of them replacing Mr. Baron Bayley); 
and Mr. Patteson, a Judge of the Common Pleas; so that each 
of the common law courts now consists of five members. Some 
time about the middle of November last, Mr. Denman and Mr. 
Horne became Attorney and Solicitor General, in the room of 
Sir James Scarlett and Sir Edward Sugden; and Mr. Brougham 
became Lord High Chancellor, in the room of Lord Lyndhurst, 
Messrs. Taunton, Alderson, Patteson, Denman, and Horne, re- 
ceived the customary honour of knighthood; and Mr. Broug- 
ham was elevated to the peerage by the title of Baron Broug- 
ham and Vaux. Within these few days Lord Lyndhurst has 
been appointed Chief Baron of the Exchequer, in the room of 
Sir William Alexander, who retires. 

These changes and promotions appear to have given pretty 
good satisfaction, except the elevation of Lord Brougham. All 
the new Judges (particularly Mr. Justice Patteson) were highly 
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esteemed for learning and ability at the Bar; and it has not 
been heard that there are any complaints of the recent changes 
of the law officers of the crown. Of the present Solicitor Ge- 
neral, indeed, the public know little, except by professional re- 
pute: but the high-toned liberality, and comprehensive views 
of Mr. Denman, are already showing to the greatest advantage 
in tontrast with the narrow-mindedness and fretful self-suf- 
ficiency of his predecessor. Lord Lyndhurst’s appointment to 
the Exchequer, as well as Mr. Baron Bayley’s removal to it, 
will be hailed with satisfaction by all who know how much the 
putting of the three courts on a par will contribute to the ef- 
fectiveness of all. The supposed degradation submitted to by 
Lord Lyndhurst is a matter of private feeling with which the 
public have nothing to do, though we think he has acted wisely 
in sacrificing it; if, as we hear, he has once again sold his party 
(we do not say his principles) for place, no terms are too strong 
to stigmatize him; but he may, notwithstanding, be very use- 
ful as a judge. We come now to the appointment of 


LORD BROUGHAM. 


The peculiar circumstances of this appointment have been 
made the foundation of many violent attacks, though never 
fully detailed. They are understood to have occurred as fol- 
lows : 

On the night the late Ministry were beaten on the civil list, 
a meeting of the principal Whigs took place, at which the pre- 
sent Chancellor was not invited to attend. At this meeting, 
however, it was almost immediately resolved that the with- 
drawal of his reform motion was necessary; and Mr. W. Ca- 
vendish, (the intended seconder) was deputed to request his 
concurrence. He indignantly refused, and under, it is presum- 
ed, a bitter sense of his party’s distrust, made his first declara- 
tion in the house, that no change of ministry could affect him. 
On the following morning a letter containing an offer of the At- 
torney-generalship was brought him; this he tore to pieces in 
the presence of the messenger, saying there was no answer; 
and the same evening made his second declaration in the house: 
“T speak with all respect of any future ministry; but I have 
nothing to do with them, but to respect them. I speak this 
for the information of those who may feel an interest in the 
matter.” The Chancellorship was subsequently tendered, and 
after some slight hesitation, accepted. 

Now, really there is nothing very culpable in this. After 
leading his party so long, and contributing so much to its suc- 
cess, it was natural for him to spurn at a subordinate station ; 
he simply erred, as he is always erring, from precipitancy, from 
a habit of giving way to impulses. In both his parliamentary 
declarations he spoke precisely as he thought, without ulterior 
intentions of any kind. He may fairly say with Lord Thurlow,— 
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“ The peerage solicited me—not I the peerage.” As the Pre- 
mier, not the Chancellor, gave way, it is hardly conceivable 
that the latter could have bartered his principles. So far, there- 
fore, as the mode of rising is concerned, there is no ground for 
suspecting him ; and, speaking with peculiar reference to legal 
matters, it might be said that there never was a Chancellor with 
such ample means of benefiting the community, combined with 
so many motives for using them. The anticipated reforms will 
demonstrate the truth of these remarks. 

It is believed to be certain, that there will be a complete re- 
form of all the Courts of Equity, though it will require time to 
mature it. The Lord Chancellor is understood to be already 
instituting inquiries and examining plans; nor is he, like Lord 
Lyndhurst, of a disposition to permit habits of indolence, or 
the fear of reducing his own emoluments, to check him. He 
is, besides, too deeply pledged, and too closely guarded, to re- 
cede. 


Uiterary Xuntelligence. 


COWEN’S DIGEST.—A general digested Index to the Nrxz 
volumes of Cowen’s Reports of the Supreme Court, and the Court of 
Errors of the State of New-York, has lately been published by the 
Reporter, who has been for some time, one of the Crrcurr Jupexs of 
that State. The work is one volume, containing 559 pages, and is 

refaced by a “Table of Cases.”” It is a continuation of the Digest 
of William Johnson, Esq. (in two volumes), which was published in 
the year 1825. The work is evidently the result of much labour and 
attention ; and, as a digest, will be found to possess peculiar merits. 
It is much before most of the works of the same class ; and is nearly, 
if not quite on a par with those of three of our most happy digesters, 
—Mr. Jounson of New-York, Mr. Mercary of Massachusetts, and 
Mr. Waarron of Pennsylvania, 

LATE REPORTS.—The following Reports have been lately pub- 
lished,—English Common Law Reports, vol. 18. Mason’s Reports 
of Cases determined in the Circuit Courts of the U. S. for the first 
Circuit, vol. 5. Reports of Cases adjudged in the Courts of Common 
Pleas, Quarter Sessions, Over and Terminer, and Orphans Court of 
the First Judicial District of Pennsylvania ; with notes and references; 
by John W. Ashmead, Esq. vol. 1. Reports of Cases in the Court of 
Appeals of Maryland; by Richard W. Gill, attorney at law, and John 
Johnson, clerk of the Court of Appeals, vol. 1. Reports of Cases in 
the Supreme Court of Errors of the State of Connecticut, vol. 7. 

LAW OF HORSES.—A work has recently been published in 
London, entitled, ‘* The Horseman’s Manual ;” being a Treatise on 
Soundness, the Law of Warranty, and generally on the Laws relating 
to Horses; by R. 5S. Surtees, 12mo. 

PETERSDORF’S ABRIDGMENT.—A very full account was 
given of the plan of this valuable and extensive work in the first No. 
of our periodical (p.13). The sixth volume has been lately repub- 
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lished from the English edition, by Messrs. Gould & Banks, of New- 
York. In our opinion, the work is worthy of liberal patronage, and 
it will save the American lawyer the expence of purchasing the old 
English Reports. We will here, however, remind the American 
publishers of the fact, that there are too 7 typographical errors, 
Let the work be correctly got up in the United States, and there is 
no doubt of its ultimate popul: irity and success with the lawyers, 
The fault we allude to will unfortunately apply to many of the law 
books printed in this country ; but we regret particularly to observe 
it in a work of so much importance. 

LAW LECTURES IN THE LONDON UNIVERSITY,— 
Mr. Amos, it is said, is lecturing to a numerous class: Mr, Austin to 
a somewhat limited one, though his preparations are more than 
usually great. In an outline which has recently appeared, the learn- 
ed professor takes a comprehensive view of the science of Positive 
Law,—states its limits—defines its different branches, and shortly 
analyzes some of the principal terms of the science. He speaks with 
great praise of Savigny’s famous Treatise on the Law of Possession, 
which he declares to be the most perfect work on the law with which 
he is acquainted. He also praises Hale’s History of the Common 
Law of England, and asserts that Blackstone has borrowed the plan 
of his Commentaries from that work, increasing the mistakes, and 
neglecting to profit by the numerous valuable hints which it contains, 
He animadverts, in particular, on the mistake committed by Black- 
stone in translating the terms jus rerum and jus fersonarum, by the 
righis of things and the rig/ts of persons, instead of the /aw of things 
and the /aw of persons, and, generally, passes a severe censure on the 
learned commentator. 

TREATISEON THE LAW OF WATERS.—We announced in 
our last November No, the publication of a Treatise by Humparer 
W. Wooxrrca, Esq. on the Law of Waters, This work we have 
since had the pleasure of perusing, and can now offer a more particu- 
lar account of its plan. 

There are two parts, the first relating to the Law of Waters; the 
second embracing the Law of Sewers. In the first chapter of the 
Law of Waters the various rights are enumerated. 

Certain rights which may be enjoyed in the sea, and those also 
which may be had in rivers, are mentioned in the second and third 
chapters. 

The author then proceeds, in the fourth chapter, to speak of Ca- 
nals, Docks, and Water-works. 

The next is devoted to the subject of Fisheries; and sixth/y, the 
author says something of Water-Mills; for although a mill is not of 
course a right enjoyed in water, yet the author thinks it too nearly 
connected with the ownership of streams and rivers, to be omitted 
in his treatise. 

The seventh chapter is on Water-Courses. 

The eighth chapter treats of the user of these rights. 

In the ninth the subject of Obstructions is discussed. 

The doctrine of Extinguishment is explaine - in 1 the tenth chapter, 

The Eleventh chapter is confined to the Rateability for Tithes, &c. 

The author then proceeds to the consideration of Pleading and Evi- 
dence, and thus concludes the first portion of his undertaking, 

The second part of the volume, which is divided into four « hapters, 
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has little application in this country,—being confined to Commis- 
sioners of Sewers, 

FORMS IN CHANCERY.—A work lately published in London, 
and reprinted by Mr. O. Halsted of N. York, containing Forms of 
Decrees in Equity, and of Orders connected with them. With Practi- 
cal Notes, by Henry Wilmot Seaton, of Lincoln’s Inn, Barrister at 
Law. 

THE JURYMAN’S GUIDE.—Containing general matter for the 
Lawyer and Law Officer. By Charles Edwards, Counsellor and At- 
torney at Law. 

INSOLVENT LAWS —A Compilation of the Insolvent Laws of 
Maryland; together with the Decisions of the Court of Appeals of 
Maryland, and of the Supreme Court of the United States, on the 


subject of Insolvency: with a copious Index. By a member of the 
Baltimore Bar. 


PETERSDORFF’S ABRIDGMENT, London Edition. A few 
complete sets of the above work in 15 volumes, are for sale by the 
publishers of the U. S. Law Intelligencer, who have all new Law 
Books as soon after publication as possible. 

CRABB’S COMMON LAW,—P. H. Nicki & T. Jounson, have 
just received A Hist ry of English Law; or an attempt to trace the 
Rise, Progress, and Changes of the Common Law. By Geo, Crabb, 
Iisq., Barrister at Law. First American Edition, with numerous ad- 
ditions. 

ADDRESS OF JUDGE THACHER to the Bar of Suffolk 
County, (Mass).—The Address of Judge Thacher, delivered in Fe- 
bruary last tothe gentlemen of the bar in Suffolk county, in Massa- 
chusetts, has been since published. His subject was ‘* the connec- 
tion between the moral and the professional character.” 

Regarding the science of morality as the foundation of law, he ad- 
verts briefly to its origin and progress among the ancients, and to the 
errors and abuses into which men, both in ancient and recent time, 
have fallen by disjoining them. ‘The following extracts are from his 
illustrations on this point: 

‘However highly the science of morality was esteemed in the 
schools of the ancients, their notions of obligation, arising from de- 
fective systems of religious truth, led them into the greatest errors 
both in speculation and conduct. Among the Jews, for instance, 
greater reverence was felt for the ceremonial than for the moral law, 
It was a favored maxim of their Rabbis, “that the words of the 
Scribes are more amiable than the words of the Prophets, and more 
weighty; and the words of the Cabala, i. e. the traditions of the Fa- 
the rs, equal to the words of the L iw, and more to be regarded than 
the words of the Prophets.” An ancient Jewish canon declares, 
“that vows take pfilace even of things commanded by the Law, as 
well as of t hinwes ir differe nt; ar d that « ny one 18 80 bound by them, 


pj} , j 


€ can » wi ut great sin, do that which is commanded, so 
that if he make a vow, which cannot be ratified without breaking a 
command, the vow must be ratified, and the commandment violated.” 
With such perversity of sentiment, their Priests and Elders scrupled 
to enter the Judement Hall, on the eve of the passover, lest they 
should be defiled by touching the person of a heathen; but they 
scrupled not, at the same moment, to prefer a murderer to the man, 
whom his judge pronounced to be innocent, and they rejected and 
rucified the Saviour of the world. No wonder that the sun hid his 
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face, that the earth was covered with darkness, and that even the 
spirits of the dead were roused from the long sleep of the grave, at 
the consummation of that memorable scene of moral and national 
guilt.’ 

* Who ever excelled Lord Bolingbroke in extent of knowledge, or 
in eloquence and talent as a writer? And yet he lived to extreme 
age, a melancholy spectacle of the fruits of pride, ambition, and infi- 
delity. In his beautiful ‘* Reflections on Exile,” he seemed to pos- 
sess all that the schools of ancient philosophy could impart to inspire 
resignation in adversity. But it was in his head only, and not in his 
heart; for he had not there that divine philosophy, which alone can 
sustain the evils of life. He verified the fine remark, which is as- 
cribed by Mr. Locke to his friend, the elder Lord Shaftsbury, “ that 
it is not the want of knowledge, but the perverseness of the will, that 
fills men’s actions with follies, and their lives with disorders.”’ This 
truth was realized by Lord Shaftsbury himself, whose ever shifting 
and selfish policy dishonored his noble talents, and deprived him of 
the confidence of all parties; so that he was driven, at last, as a fu- 
gitive from his country, and ended his life in exile.’ 

On the subject of the sources of eloquence, the following is worth 
copying :— 

‘ Nothing has so great power over the minds of mankind as truth; 
—for the nearer that even fiction approaches to it, the more it de- 
lights us. Hence, to constitute the poet and the orator, the aa 
must be profoundly acquainted with the human heart, and find i 
himself the models of that truth and excellence, which his ieee 
would paint to others.—That is the foundation of original genius, 


‘In darkness, and with dangers compassed round, 
And solitude; —’ 


Milton drew from his own soul those descriptions of natural and 
moral beauty and sublimity, which have immortalized his great Epic, 
No common thoughts in common language, but there breathe in every 

»age the inspirations of genius, in lines which Apollo de lights to hear. 

Vhat gives to the works of ancient genius an ever increasing fresh- 
ness and splendor, which all the enemies of classic learning cannot 
tarnish, but the stamp of truth and nature which glows in every 
page? They are placed in the temple of Fame, because they are the 
legitimate heralds of truth and nature. Nor has eloquence yet be- 
come mute, While nations may well contend for the honor of her 
birth, she acknowledges no country but freedom, no child but genius. 
Nor did she ever impart her divine inspiration to any one in whom 
was not the intense love of truth, of liberty, and of country. Read 
the productions of Demosthenes, of Cicero, of Chatham, and or ovr 
own Wenasrten,and you will find the best proof of the principle which 
I would illustrate.’ 

Judge Thacher notices respectfully the decease of several mem- 
bers of the Massachusetts bar, and among the more recent, that of 
the late Carer Justice, of Hannison G. Orts, Jr., Arexanver Buiss, 
James Suittivay, Eowarp J, Lowetr, and Wititiam A, Warner. 








